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» That readily available information about the level of
interest such as USD- prime rate and LIBOR shall be
collected and used.

» Any amendment of these guidelines shall be made by a
decision of a conference of the CMI.

To date the CMI has set the following rates of interest:

1st January 2005 to 31st December 2006: 4.5%

Ist January to 31st December 2007: 5.5%

Ist January to 31st December 2008: 5.75%

1st January to 31st December 2009: 6%
For comparison, the Association of Average Adjusters of
the United States applies the following Rule of Practice, in
situations where the York Antwerp Rules do not apply:

II. Interest on Allowances in General Average
(Adopted April 21, 1885 - Amended October 2, 2002)

When allowance, sacrifices or expenditures are charged
or made good in general average, interest shall be
allowed thereon at the prime rate prevailing on the last
day of discharge, plus 2 %, and continue until three
months after the issue date of the general average
statement.

Finally, a new Rule was adopted applying a time bar to claim
General Average contribution of one year from the date of
issue of the adjustment, but in no case to exceed more than
six years after the completion of the common maritime
adventure.

In addition to the foregoing specific provisions, a series of
amendments were implemented to introduce more consistency
in the terminology employed in the Rules.

Which version of the Rules, then, is to be preferred? The
York-Antwerp Rules are a commercial regimen to be agreed
between carriers and shippers of cargo. Average adjusters
should provide counsel, if asked. We do not advocate any
particular position. To those who say we have a vested
interest in the status quo, we say that someone ultimately
will insure these exposures — once the hull, cargo and freight
policies have been rewritten — and the claims will still have
to be adjusted.

In current times, no discussion of General Average is complete
without some reference to the topic of piracy, hijacking and
ransom. The phenomenon of piracy has persisted in some
form or another throughout modern times. Attacks against
merchant vessels off Indonesia and Singapore in the 1980s, for
example, prompted the formation in 1992 of the International
Maritime Bureau’s Piracy Reporting Centre (IMBPRC) in
Kuala Lumpur.

However, piracy in that region took the form of occasional
thefts of entire vessels and their cargoes or, more frequently, a
brief attack on a vessel with the objective of stealing valuables
from the ship’s safe. The pattern of piracy that has developed
more recently off the Horn of Africa has taken a different
form, involving the seizing and detention of vessels and their
cargoes to procure the payment of ransom.
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The cost is huge. Some secrecy surrounds the quantum of the
ransom payments but they are widely believed to be in the
range of $1,000,000 to $2,000,000, or more, per event. The
cost of assembling, transporting and delivering the ransom,
with payment typically being demanded in used bank notes
of small denominations, can easily approach half a million
dollars. And for the shipowner, it is the tip of the iceberg,
with the negotiation of ransom commonly taking 50-60 days,
during which time the vessel is not earning freight. The crew
is usually confined to the accommodation block and is able to
perform only minimal, if any, maintenance so that, on release,
the major machinery and a lot of ancillary equipment requires
immediate repair, resulting in further delay to the vessel and
her cargo before the voyage can be resumed.

The International Maritime Bureau’s Piracy Reporting
Centre recorded in its 2008 annual report that 111 of the 293
incidents of piracy and armed robbery against ships which
took place last year occurred off the Somali coast. Nigeria
ranked second in the world for hijackings — though some of
these were politically-motivated whereas the Somali activity
is purely for financial gain. The main difference between the
East and West African pirate activities is that almost all the
incidents in Nigeria are conducted within its territorial waters,
therefore come within the jurisdiction of national authorities,
whereas the incidents along the East coast of Africa and in the
Gulf of Aden occur on the high seas.

Multinational naval forces have been assembled to respond
to the threat in the Gulf of Aden, Somali Basin and Horn of
Africa. These seemed initially to be effective — in January
and February 2009 there were, respectively, zero and two
attempted attacks off the east coast of Somalia. However,
March 2009 then saw a spike, with fifteen reported attacks
off Somalia, resulting in eight hijackings, a spike which has
continued at the time of this writing in early April.

The pirates have been operating further and further afield,
now avoiding the northern coast of Somalia and operating
400 or 500 miles off the eastern coast, and further south into
the Indian Ocean — an attack on a bulk carrier was reported
900 nautical miles off the coat of Kenya. The area involved is
therefore vast. The U.S. Fifth Fleet issued an alert to mariners
on April 7% 2009 describing it in the following terms: “The
scope and magnitude of problem cannot be understated. The
area involved off the coast of Somalia and Kenya as well as
the Gulf of Aden equals more than 1.1 million square miles
(2.5 million square kilometers), roughly four times the size of
Texas or the size of the Mediterranean and Red Seas combined.
The length of the Somali coastline is roughly the same length
as the entire Eastern Seaboard of the United States.” This
means that when an attack occurs far offshore, any prospect
of intervention can often be several days away.

In 2008, according to IMBPRC statistics, 42 vessels were
hijacked off Somalia, with 815 crew taken hostage. As at
December 31% 2008, Somali pirates were holding 13 vessels
for ransom and 242 crew hostage. It can readily be appreciated
that the direct and indirect costs run into hundreds of millions
of dollars. What are the implications for marine insurers?
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Mpr. Jonathan Spencer
Average Adjuster
The Spencer Company (USA)

Rule XI was changed to eliminate allowances for wages
and maintenance during General Average detentions. This
entailed a certain rearrangement of the Rule best illustrated
by a side-by-side comparison of the 1994 and 2004 versions,
as appended, with substantive changes in new paragraphs (c)
(i), (c)(ii) and (c)(iii) (paragraph numbers were introduced as
part of the 2004 changes). Rule XI(d) remained unchanged
from the new wording adopted in 1994, which has already
been set out above.

A further curtailment of General Average was made in
Rule X1V, dealing with the cost of temporary repairs. The
International Sub-committee in the course of its preparatory
work for Sydney had recommended that an effort be made
to limit allowances for temporary repairs so as to avoid any
undue advantage to the shipowner, particularly in cases where
a temporary repair makes it possible for the ship to make final
repairs at a place where repairs can be made more cheaply
than at a port of refuge.

Such a limitation, at least for the cost of repairs to accidental
damage, was achieved in 2004 by adding a second sentence
to the second paragraph of Rule XIV:

Where temporary repairs of accidental damage
are effected in order to enable the adventure to be
completed, the cost of such repairs shall be allowed as
general average without regard to the saving, if any,
to other interests, but only up to the saving in expense
which would have been incurred and allowed in general
average if such repairs had not been effected there.
Provided that for the purposes of this paragraph only,
the cost of temporary repairs falling for consideration
shall be limited to the extent that the cost of temporary
repairs effected at the port of loading, call or refuge,
together with either the cost of permanent repairs
eventually effected or, if unrepaired at the time of the
adjustment, the reasonable depreciation of the value of
the vessel at the completion of the adventure, exceeds
the cost of permanent repairs had they been effected at
the port of loading, call or refuge.
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GENERAL AVERAGE®

Study of three parts - continued-part 2

The TUMI delegates were fiercely opposed to the allowance
of commission on funds advanced to pay for General Average
expenditure. By the deletion of the first paragraph of the
old Rule XX, the 2% commission for advancing funds was
removed from the York Antwerp Rules 2004.

Nevertheless, where the York Antwerp Rules 2004 are
supplemented by United States adjusting practice, a 21/2%
advancing commission will now be allowable.

The potential allowance for interest on sacrifices and
expenditure was also addressed. Whereas the old Rule XXI
had provided for interest at the fixed rate of 7% per annum,
these words were deleted. The following second paragraph
was added to the Rule:

(b) Each year the Assembly of the Comité Maritime
International shall decide the rate of interest which shall
apply. The rate shall be used for calculating interest
accruing during the following year.

The International Working Group provided the following
guidelines to the Assembly:

The Assembly is empowered to decide the rate of interest
based upon any information or consideration, which in
the discretion of the Assembly are considered relevant, but
may take the following matters into account:

The rate shall be based upon a reasonable estimate of what
is the rate of interest charged by a first class commercial
bank to a ship owner of good credit rating.

Due regard shall be had to the following:
n That the majority of all GA adjustments are drawn up in USD.

w That therefore the level of interest for one-year USD
loans shall be given particular consideration.

» That most adjustments, which are not drawn up in USD,
are drawn up in GBP, EUR or JPY.

» That, if the level of interest for one year loans in GBP,
EUR or JPY differs substantially from the level of
interest for one year loans in USD, this shall be taken
into account.



asingle insured interest thus where a ship and cargo is seized
it would technically be necessary for each interest — which
might include not only the concerned in the vessel and its cargo
but also owners of such other interests as shipping containers
and time charterers’ bunkers — to negotiate a separate ransom,
for this to be recoverable under the respective interests’
insurances as Sue and Labor.

There have also been suggestions that the P&I Clubs somehow
have a dog in this fight, although for public consumption
at least they have resolutely maintained the position that
hijacking is an issue for the property Underwriters. There
have been a handful of cases where Clubs have contributed a
small portion of a ransom, on the basis that they insured the
lives of the crew and had benefit from their safe release, but
it seems wholly insidious to ascribe a monetary value to the
lives of seafarers for this purpose. The principle established
in The Bosworth (No. 3) (1962) I.L.R. 483, that where salvors
had their award enhanced by virtue if saving the lives of the
crew, this cost nevertheless fell on the property insurers,
seems equally appropriate here. By the same token the crews’
lives, and their personal effects, have never been called on to
contribute in General Average.

Surprisingly, given the general level of opposition to the
institution, there has been a high degree of consensus that

ransom properly forms the subject of General Average.

For example, Chris Potts of Crump & Co.’s Hong Kong
office in a paper dated March 11" 2009 called “When the
Worst Happens: Recovering Piracy Losses” states that “In
most piracy situations affecting cargo, the shipowners or their
protection and indemnity insurers or hull underwriters will be
obliged to negotiate and pay a ransom and related expenses.
The shipowners will then endeavour to recover a contribution
in general average from cargo interests after obtaining a
general average bond or guarantee.”

Speaking at the Connecticut Maritime Association in March
this year, James Gosling of Holman Fenwick was reported
in the March 30" issue of Business Insurance to have said
““I think it’s generally accepted by adjusters that ransom is
a (general average) expense.” But Mr. Gosling also said in
piracy cases he has handled, his firm asks for a voluntary
contribution from the cargo insurer to avoid the need to
declare general averages, and that many cargo underwriters
have done so.’

The idea of an informal settlement seems an appropriate
response, thus avoiding the extra trappings of General Average.
Under the 1994 York-Antwerp Rules, assuming payment
of $1,500,000 in ransom, the General Average commission
alone would be $30,000 and interest would accrue at a rate
slightly in excess of $2,000/week from the date of payment
until 90 days after the issue of the adjustment. Nevertheless
insurers often are constrained from such an arrangement by
the terms of their reinsurance contracts, which generally
preclude extra-contractual settlements.
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WK Webster put out a position paper on ‘General Average
and Piracy’ in January 2009 which is worth quoting in full,
because it summarizes the major issues:

W K Webster have been involved on behalf of cargo
Insurers in a number of recent piracy cases where the
ship owners have declared General Average (GA) and
indicated that they would seek recovery of a share of
any ransom payments made through GA proceedings.
As yet, no such payments have been demanded or made
and there is no legal precedent. However, the following
aspects are common to all enquiries so far:

[...] under the York-Antwerp rules, common law GA
requires four key elements:

* Peril

»  Extraordinary Loss / Expenditure

*  Voluntary incurring of such Loss / Expenditure
»  Common Benefit / Common Maritime Adventure

Armed pirates on board the vessel without doubt constitute
a peril.

Ransom payments do not constitute expenditure reasonably
contemplated in the fulfilment of the intended voyage - they
are extraordinary.

There is no legal duty or pre-existing (contractual)
obligation to pay a ransom - it is voluntarily incurred.

It allows release of ship & cargo so that the common
maritime adventure may be fulfilled -it is for the common
benefit.

Also, albeit in passing, the standard textbook on GA
(Lowndes & Rudolf) allows piracy as a GA casualty.

Under Rule D of the York Antwerp rules, contesting a GA
tends to be almost exclusively limited to demonstrating pre-
existing unseaworthiness before and at commencement of
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In the first place, some have seized it as an opportunity. For
example, kidnap and ransom insurance, a line of business
that has existed for decades, is now being extended to vessels
and their crews, although rates of premium have increased
substantially in the early months of 2009. Nevertheless,
the April 9% 2009 issue of TradeWinds reported an Aon
spokesperson as saying that the increase in pirate attacks
means that shipowners could be paying $30,000 for $3m of
K&R cover for seven days, a premium of about 1%; this might
seem low in relation to the apparent exposure but the entire
phenomenon must be viewed in the context of some 20,000
transits of the Gulf of Aden each year, the vast majority of
them being completed without material incident.

It was also Aon who in December 2008 launched a new
insurance policy for charterers, shipowners and cargo owners
to cover loss of earnings from a ship being detained by
pirates.

In the absence of special insurances — and even if there are
special insurances, because claims on K&R policies can be
complicated by an ‘other insurances’ exclusion — where does
the payment of ransom and its attendant costs fall?

" | Jrel il A,
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In the first place we must establish where coverage for piracy
lies. Here, different insurance regimes have evolved in
different markets. In London, for example, piracy has been
treated as a marine risk in the standard hull & machinery forms
since 1983 and in the all risks cargo policy. In standard AIMU
forms, it is treated as a war risk. The London market has also
announced moves to move piracy from the marine policies to
the war risks cover. The distinction is quite important in hull
insurance, because hull war risks traditionally has not carried
a deductible, although that appears likely to change.

On the other hand, war risks Underwriters charge an additional
premium for each transit through what is considered a war
zone at any given time. This enables the market to adjust its
prices to more accurately reflect the current risk though makes
budgeting difficult for vessel Owners, because whereas rates
of premium can be adjusted from day to day the freight to
be earned for the voyage in question might have been fixed
weeks before.

Some commentators have suggested that ransom be treated
as Sue and Labor. However, Sue & Labor expenditure by
definition is an expenditure incurred solely in respect of



the voyage. It is difficult to imagine a circumstance where
that defence would be appropriate in cases of piracy.

Concurrently, there have been questions regarding the
legality of paying ransoms under FSA-type regulations,
Proceeds of Crime legislation, etc. These do not hold water.
Not least, the Insurance Market offers K & R policies.

Consequently we believe that seeking to dispute GA in
principle will fail.

What is left open, however, is the difficulty shipowners will
have in proving their losses — the total amount (it’s in cash
these days), whether they actually paid it out (or all of
it), what were the ancillary expenses, etc. There remains
scope for negotiation on quantum.

Case law is quite sparse. The most-cited English case is
Hicks v Palington (1590) Moore’s (Q.B.) R 297, where cargo
given to pirates by way of ransom was treated as a General
Average sacrifice, an example of voluntary sacrifice cited
with approval by the United States Supreme Court in Ralli v

Troop (1894) 157 US 386.

An interesting case was reported in the New York Times of

To be continued-part 3
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March 20™ 1875 involving the decision on March 18" of that
year by the Court of Commissioners of the Alabama Claims
in the case of Moses Hyneman v. the United States, involving
an action arising from a ransom bond exacted by the rebel
cruiser “Alabama” from the master of the steamship “Ariel”,
bound with cargo from New York to San Francisco.

“Onthe arrival of the goods at San Francisco, the owners of the
steamship line, regarding the case as one of the [sic] general
average, placed it in the charge of professional adjusters. [...]
They apportioned the respective amounts which the vessel,
the freight, and the cargo were liable to contribute if payment
of the bond were fully exacted, and they also apportioned the
expense of the adjustment among these different interests.”
With the cessation of hostilities, the bond was not enforced,
but the Commissioners, who had been asked to adjudicate
over a sum of gold paid as security by the hapless Hyneman,
determined that the ransom, if paid, would have been General
Average. “It may be freely admitted that where a ship is
seized and detained by superior force a sum of money paid to
ransom her constitutes a case of General Average. (Emerigion
on Insurance, 485; Parsons on Maritime Law, 299; Clarkson
vs. Phoenix Insurance Company, 9 of Johnson.)”

The Paper was presented at the 2nd International Conference on Insurance & Marine Transportation “Claims & Risk Management” which was held

in Aqaba / Jordan from 11-13/ May/2009
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